#63.20-70 %/8/Th
Memorandum 7Th-19

Subject: Study 63.20-70 - Evidence (Evidence Code Section 999)

Senate Bill 1534 was introduced by Senator Stevens to effectuate the
Commission's r&commendation relating to Evidence Code Section 099=-The
noriminal Conduct” Exception to the Physician-Patient Privilege. The bill
would repeal Sectlon 999.

There is substantial opposition to this recommendation. The State Bar,
California Trial Lawyers Association, and State Department of Health oppose
the recommendation.

The opposition ignores the lack of logiec for the exemption; instead, the
opposition is based on an unwillingness to make privileged some evidence that
is now avallable.

You will recall that the Cormission decided not to eliminate entirely
the physician-patient privilege because it agreed with Justice Kaus that the
privilege should he aveilable to protect nonparty patlents in a malpractice
action. The privilege would protect against discovery of the names of other
patients treated by a physician to determine what the physician's normal
practice was in a particular type of case. The staff believes that the privi-
lege is justified to protect patients who are not parties. However, where the
patient is the plaintiff, the privilege does not exist as to any “communica-
tion relevant to an issue concerning the condition of the patient 1f euch
issue has been tendered by . . . the patient" or other party claiming by or
through the patient. Bvidence Code Section 996, Also the privilege does not
apply in a criminal proceeding (Section 998) or in various other instances.
There 1s, however, no general exception for the case where the communication

is relevant to an issue in the proceeding and the patient is a party to the



proceeding. We Lhink that such an exception should be substituted for the
Wapiminal conduct” exception. By making such an exception, we would elimi-
nate the need for the court to try the criminmal action to determine whether
the exception applies; instead, whether the exception applies would depend
upon whether the comminication is relevant to an issue in the proceeding.
At the same time, nonparty patients would be protected against disclosure of
their commnications to thelr physicians. We think that this is sufficlent
protection and that the proposed exception would not inhibit communications
between patients and their physiclans.
Accordingly, we recommend that Section 999 be amended to read as follows;
999, TFheve Where the patient is a party 1o the proteeding, there
is no privilege under this article in-a-preceeding-te-recover-damages-on

seceount-of- conduet-of-she-patient-vwhich-eonstitutes-a-erime 88 to &
communication relevant to an issue concerning the condition of the

Bgtient .
If this proposal is satisfactory to the Commission, we will suggest that

senator Stevens amend Senate Bill 1534 as set out above and then set the bill
for hearing.

By way of background information, you will find attached to this memo-
randum:

(1) An eéxtract from McCormick’s Hornbook on Evidence {green).

(2) An extract from Wigmore on Evidence {yellow}.

(3) A Yale Iav Review Note discussing the physician-patient privilege

(pink).

Respectfully submitted,

John H. DeMoully
Executive Secretary
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MOCORMICK, EVIDENCE (24 EQ 1972) - Extract pages 203-228

105. Thé Policy and Future of the If’rivi-

. Iuge.“

85, There Is a wealth of cogent discussion of the -
poticy of the privilege. All that I have seen are .-

-

Some statements of Buller, J., in 1792 in

a case involving the application of the attor-
ney-client privilege seem to bhave furnished

the inspiration for the pioncer New Yaork

statute of 1828 on the doctor-paticnt privi-
tege. He said: “The privilege is confined to

the cases of counsel, solicilor, and attorncy.
1t is indeed hard in many cases to

+ - ]

compel & friend to disclose a confidential con-
versation; and I should be glad if by Jaw
such evidence could be excluded. It is a sub-

ject of just indignation where persons are

anxious to reveal what has been communi-
cated to them in a confidential manner.
. . . 'There are cases to which it is much
to.be lamented that the law of privilege is

not\extended; those in which medical per-

sons, are obliged to disclose the information
which they acquire by attending in their
professional characters.” "

adverse. Wigmore's scalpel cuts deepest. 8 Evi-
dence (McMNalighton rev.) § 2380a. Other excellent
discussions: De Witt, Privileged Comrmunications
Between Physician and Patient, Ch. IV (1958}
Chafee, Ts Justice Served by Closing the Doctor's
Mouth?, 52 Yale L.N. 607 {1843); Purrington, An

Abused Privilege, § Colum.L.Rev. 288 {1906) (his- -

torical, comparative, eritical); Notes, 23 HLL.Rev.
483 (1938), 12 Minn.L.Rev. 390 (1928). See also
for worthwhile treatments: Welch, Another
Anomaly—the Patient's Privilege, 13 Miss.L.J. 137
(1941) (emphasis on local decisions); Curd, Privi-
leged Communications between Daoctor and Patient
—en Anomaly, 44 W.Va.LQ. 165 (1938); Long,
Physician-Patient Privilege Obstructs Justice, 25

- ins.Counsel J. 224 (1958).

“88. Wilson v. Rastall, 4 Term Rep. 753, 759, 100 Eng.

Rep. 1287 (K.B.1792).

" The Revisers who drafted the New York statute,

supporied it in their report as loltows: "In 4 Term,

" Rep. 580, Buller, J. {to whom no on¢ whil attribute

a disposition to relax the rules of evidence),’ said
it was ‘much to be lamented’ that the information
specified in this section was nat privileged. Mr.
Phiilips expresses the same sentiment in his treatise
on evidence, p. 104. The ground on which com-
munications to counsel are privileged, is the sup-
posed necessity of a full knowledge of the facts, to
advise correctly, and to prepare for the proper de-
fense for prosecution of a suit. But surely the
necessity of consulting a medical adviser, when
lifc Itself may be in jeopardy. is still stronper.
And unless such consuitalions are privileged, men
will be incidentally punished by being obliged to

- guffer the conseguences of injuries withoul relief

from the medical art and without conviction of ’

any offense. Besides, in such cases, during the
strupgle between legal duly on the one hand, and
professional honor on the other, the latter, anided by
a sironp sense of the injustice and inhumanity of

These comments reveal attitudes which
have been influential ever since in the spread
of statutes enacting the doctor-patient privi-
lege. One attitude is the shrinking from
forcing anyone 1o tell in court what he has
learned in confidence. It is well understocd
today, however, that no such sweeping cur-
tain for disclosure of confidences {n the court-
room could be justified. Another is the com-
plete failure to consider the other side of the
shield, namely, the loss which comes from
depriving the courts of any reliable source
of facts necessary for the right decision of
cases.

Perhaps the main burden of Justice Bul-
ler's remarks, however, is the suggestion
that since the client's disclosures to- the law-
yer are privileged, the patient's disclosures
to the doctor should have the same protec-
tion. ‘This analogy has probably been more
potent than any other argument, particular-
ly with the lawyers in the legislatures. They
would be reluctant to deny to the medical
profession a recognition which the courts
have themselves provided for the legal pro-
fession. Manifestly, however, the soundness
of the privilege may not be judged as a mat-
ter f rivalry of professions, but by tbe cri-
terion of the public interest. It has been per-
sua: ‘vely urged that the same need for the
protection of the patient’s confidences as in
the case of the client’s communications does
not exist*' As the client considers what he
shall reveal to his lawyer he will often have

the rule, will in most cases furnish a temptation
to the perversion or concealment of truth, too
strong for human resistance. In every view that
can be taken of the pelicy, justice or humanity of
the rule, as i exisls, its relaxation seems highly
expedient. It is believed thal the proposition in
the section is so guarded, ihat it cannot be abused
by applylng it to cases not intended to be privi-
leged.”  Original Reports of Revisers, vol. 5, p. 34,
g;gtcd Purrington, op. cit, 6 Colum.L.Rev. 332,

£7. Sece especially the discussions of Wigmore and

Chafee, cited in note 85, supra. Compare, however,
recent supgestions, supported by & trial court de-
clsion, that confidences (o a psychiatrist stand on a
special footing end should be privileged even
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in mind the possibility of the exposure of his
statements in court, for the lawyer's office is
the yery anteroom to the courthouse. The
patient, on the other hand, in most instances,
in consulting his doctor will have his
thoughts contered on his illness or injury and
his hopes for betterment or cure, and ' the
thought of some later disclosure of his con-
fidences in the courtroom would not usually
be a substantia} factor in curbing his freedom
of communication with his doctor. Accord-
ingly, the justification in the nced for en-
couraging the frank disclosure of informa-
tion to the doctor seems to have slight rele-
vancy to the actual play of forces upon the
average patient.

Doubtless the willingness of the doctors to
advocate the adoption of privilege statutes is
in large part due to their esteem for the tra-
dition, dignity and honor of the profession.
The tradition of respect for the confidences
of the patient is an ancient and honorable
one. But the Hippocratic oath does not en-
join absolute secrecy on all pccasions,®™ and
doubtless the modern oaths of secrecy could
well be understocd as being subject to jus-
tifled leparture for the saving of life or in
conformity with the requirements of law in
the #1.terest of justice, Actually, this prac-
tice of the physician in his everyday walks
of abstaining from gossiping about his pa-
tients, of which the doclor's honor, and not
the Jaw, is the guardian, is a far more im-
portant factor in inspiring frankness in the
patient than any courtroom privilege can
m_ll

though a peneral patient's privilege is not recog-
nized. Notes, Guttmacher and Weihofen, 28 Ind.
L.J. 32 (1952), 47 Nw.U.L.Rev. 384 (1852); F.REwv.
(R.D.1971} 504 and Advisory Committee’s Note,

B8. See Purrington, op. cit., 6 Colum.L.Rev. at 385,
and see the discussion of the scope and effect of
this oath in Morrison v. Malmquist, 62 5¢.2d 415
(Fla.1953} and in the able article, Dewitt, Medical
Ethics and the Law, 5 West Reserve L.Rev, 5, 7
(1953}

89. Purrinpion calls atlention to arl, 378 of the
French Code Pénal which makes the doctor's dis-

MeCormick et ol on Evid, 2nd Ed. HB—13
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Nor does the privilege in fact usually oper-
ate Lo prolect against public exposure of hu-
miltating facts. Usually the facts are not
shameful, save as they may disclose false-
hood in the patient’s claims, and the various
contentions as to what the facts are, are
fully and publicly made known in the plead-
ings, the opening statements and the other
testimony.™

If aclually the chief effect of the privilege
is to enable the patient to tell on the witness-
stand a story of his ailment, injury or state
of health, without contradiction from his
physician whose testimony would prove the
first story to be untrue, does such a privi-
lege, and such enforced silence, promote the
honor and dignity of the medical profession?

In a rare case, one will read between the
lines a situation in which a doctor, after ex-
amining or treating a patient, will for mer-
cenary motives betray his secrets before liti-
gation to the defendant who has injured the
patient, or to a life insurance company
against whom the patient's family has a
claim. Such rare cases, however, lend little
support to the privilege. Despite his disloy-
alty the testimony of such a doctor may be

closure of 2 medical secret, except under compul-
sion of law, punishable by fine and imprisonment,
and he adds this comment; “Litigation s too un-
common an incident in the life of the average man
for the anticipation of it to prove a deterrent, Gos-
sip, on the other hand, and the desire to publish
scientific, or pseuda-scientific papers are constant
temptations to violation of confidence. Yet the
physitian Js left free under our law to prattle at
wilt of his patient's condition and affairs, subject
in remote contingencies to a civil action for dam-
ages, and is forbidden to speak of them only when
the interests of juslice demand disclosure of that
truth which the patient, it may be, is suppressing
of misrepresenting in court” € Colum.L.Rev. at
Pp. 394, 396, 397,

50, See 8 Wigmore, Evidence (McNauphton rev.)
§ 23801, p. 830, where he says: “TFrom asthma to
brokcn ribs;, from ague to {etanus, the facts of the
disease are not only disclosable without shaine, but
are in fact often publicly known and knowable by
cvethryone-—e;écepl the appointed investigators of
truth.”
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|
true,/and a judge or jury when his motives
have' been exposed will not be inclined to give
undt}e weight to his story.

It may happen, also, that the privilege will
occasionally work in the interest of justice
by defeating a life insurance company’s de-
fense of mistcpresentation by the patient in
answering questions as to the past state of
his health. Such answers may be of trivial
significance and may have been made in
good faith. While the privilege which keeps
the insured’s physician from testifying may
happen to obstruct such an unjust defense,
the more. effective remedy is an enlightened
doctrine hs to the materiality of the repre-
sentation, or the requirement of a compre-
hensive incontestable clause of reasonably
short duration.”

So much for the benefits which the privi-
lege is supposed to furnish. After the de-
seription in the preceding sections.of the ac-
tual working of the statutes, no detailed re-
cital of the evil results of the privilege is
needed. They may be summed up in general
terms:

1. The suppression of what is ordinarily
the best source of proof, namely, the physi-
clan who examined and treated the patient,
upon what is usually a crucial issue, namely,
the physical or mental condition of the pa-
tient.

2. The one-sided view of the facts upen

which the ecourt must act when it hears the
story of the patient and some doctors select-
ed by him but allows the patient to close the
mouth of anodier doctor whom he has con-
sulted, who would contradict them.

3. The complexities and perplexities
which result from a statute which runs
against the grain of justice, truth and fair
dealing. These perplexities inevitably pro-
duce a spate of conflicting and confusing ap-

g#t. Scc B Wigmore, Evidence {McNaughton rev.)
§ 2389(b).

peliate decisions, and encrust the stalutes
with numerous amendments, reaching for but
never attaining the reconciliation of the privi-
Jege with the needs of justice.

A palliative for these injustices is the ap-
plication of the practice of strictly interpret-
ing the statutles creating the privilege # rath-
er than the contrary rule of liberally inter-
preting them, which some courts have
espoused.™

Among the more sweeping remedies for the
evils of the privilege the following should be
considered.

First, the adoption of the provisions of the
Uniform Rules of Evidence ® which seem to

g2. Rhodes v. Metropolitan Life Ins. Co, 172 F.od

183 (5th Cir. 1948); Stayner v. Nye, 227 Ind. 231,
85 N.E2d 496 (1949); Leusink v. O'Donnell, 255
Wis, 627, 30 N.W.2d 675 (1949); Dec.Dig. Witnesses
C=208(1).

83. Howard v. Porter, 240 Jows 153, 35 N.W.2d 837
(1949); Peopie v. Shapiro, 308 N.Y. 453, 126 N.E2d
559 (1955).

o4, Uniform Rule 27: "(1) As used in this rule, (a)
‘patient’ means a person who, for the sole purpose
of securing preventive, palliative, or curative treat-
ment, or a diagnosis preliminary 10 such treatment,
ot his physical or mental condition consults a
physician, or submits to an examination by a
physician; (b) ‘physician’ means & person author-
ized or reasonably believed by the patlent 10 be
authorized, to practice medicine In the state or
jurisdiction in which the consultation or examina-
tion takes place; (¢) ‘holder of the privilege’
means the paticnt while alive and not under guardi-
anship or the puardian of the person of an in-
competent patient, or the personal representative
of a deceased patient; (d) ‘confidential communi-
cation between physician and patient’ means such
information transmitted between physician and
patient, including information obtained by an ex-
amination of the palient, as is transmitted in con-
fidence and by a means which, so far as the patient
Is aware, discloses the information to no third
persons other than those reasonably necessary for
the transmission of the information or the accom-
plishment of the purpose for which it is trans-
mitted. .

“(2) Fxcept as provided by paragraphs {3}, (4) 63
and {6) of Lhis rule, a person, whether or not a
party, hos a privilege in a civit action or in &
prosccution for 3 misdemeanacr to refuse to dis-
close, and to prevent a witness from disclosing, 0
rommunication, if he-.claims the privilege and the
judge finds that {2} the communication was a con-
fidential communication between patient mixd

v
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eliminate the principal abuses of the privilege.
This would be a great advance upon most

physician, and (b} the patient or the physician réa-
sanably believed the communication to be neces-
sary or helpful to enable the physician to make a
diagnosis of the condition of the patient or 10 pre-
geribe or render treatment {herefor, and {c) the wit-
ness (i) is Lhe hoider of the privilege or (if) at the
time of the communication was the physician or a
person to whom disclosure was made because rea-
sonably necessary for the transmission of the
communication or for the accomplishment of the
purpose for which it was transmitted or (iif) is any
gther person who obtained knowledge or possession
of the communication as the result of an inten-
tiona] breach of the physician’s duty of nondis-
closure by the physiclan or his agent or servant
and (d) the claimant is the holder of the privilege
or a person authotized to claim the privilege for
him. .

“£3) There is no privilege under this rule as o any

relevant communication between the patient and

his physician () upon an issue of the patient’s
condition in an action to commit him or otherwise
place him under the control of another or pthers
because of alleged mental incompetence, OT in an
gction in which the patient seeks to establish his
competence or in an action to recover damages on
account of conduct of the patient which constitutes
s criminat offence other than a misdemeanor, or
(b} upon an lssue as to the validity of a document
as a will of the patient, or {c} upon an issue be-
tween parties claiming by teslate or intestaie suc-
cession from a deceased patient.

(4} There s no privilege under this rule in an action
in which the condition of the patient is an glement

or factor of the claim or defense of the patient or

of sny party claiming through or under the patient

or cl.iming as a beneficiary of the patient through

& comract t0 which the patient is or was a party.
#{5} There is no privilege under this rule as to in-
formation which the physician ot the patient is re-
quired to report o a public official or as to in-
formation required to be recorded in a public of-
fice, unless the statute requiring the report or rec-
ord specifically provides that the information shall
not be disclosed.

"6) No person has a privilepe under this rule if the
judge finds that sufficient evidence, aside {rom the
communication has beert introduced to warrant a
finding that the services of the physician werc
sought or obtained to cnable or aid anyone to com-
mit or to plan to commil a crime or d tort, or 10
escape dctectlion or apprehension after the COMMis-
sion of a crime or a tort.

“c7) A privilege under {his rule as lo @ communica-
tion is terminated if the judge finds that any per-
son while a holder of the privilege has caused the
physician or any agent OF servant of the physician
to testify in any aclion to any matter of which
the physician or his agent or servant gained knowl-
edpe through the communication.”

These provisions are the same as Model Code of
Evidence, Rules 220-223,
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of the existing statutes but these provisions
are detailed and complex calling for much
judicial labor in their interpretation, and the
drafters being human have not been able to
foresec and provide against all the possibili-
ties of injusticc. The large number of ex-
ceptions now found in the more carefully
drafted contemporary statutcs raises serious
doubt as to the scope and validity of what is
left of the privilege.®*

Second, the modification of the privilege-
statute by adding a clause, as in the North
Carolina Code, “Provided, that the court, ei-
ther at the trial or prior thereto . . .
may compel such disclosure, when, in his
opinion, the same is necessary 1o a proper ac
ministration of justice.” % A clear-eyed and
courageous judiciary, trial and appellate,

95. The California privilege, for example is subject
to 12 cxceptions: personal injury cases, seryices in
aid of a crime or tort, criminal proceedings, damage
aclions for criminal conduct of the patient, will
contests, malpractice cases, disputes as to inten-
tion of patient as Lo writing affecting property,
validity of same, commitment proceedings, restora-
tion proceedings, certain required reports, proceed-
ings to lerminate a license or privilege. West's
Ann.Cal.Evid.Code &% 996-1007. Not much ex-
cept the smile is left for the doctor.

96, N.C.G.S. § B-53 (1969 amendment). Such a pro-
viso was recommended for enactment by other
states by Commiltee on the Improvement of the
Law of Evidence of the American Bar Association
for 1937-38. & Wigmore, Evidence (McNaughton
rev.) § 2380a, n. 4. -

Spe Sims v. Charlotte Liberty Mutual Ins. Co., 257
N.C. 32, 126 S.E2d 326 (1862) where Moote, J., in
a perceptive opinion observed with respect 1o the
application of G.5. & 8-53, "It seems to us that
the privilege statule, when strictly applied wilh-
cut the exercise of discretion on the part of the
judge, is more often unjust than just . . - Our
Legisiature intended the statute to be a shield and
not a sword, It was careful to make provision L0
avoid injustice and suppression of truth by putting
it in the power of the tria judge to compel dis-
closure. Judges should not hesitate to require the
disclosure where it appears 10 them to be neccs-
eary in order ihat the truth be known end justice
be done. The Supreme Court gannot exercise such
authority and discrelion, nof can it repeal or
amend the statute by judicial decree. If the spirit
and purpose-of the law is to be carried out, it must
be at the superior court tovel"”

The Sims case is noted in 41 N.C.L.Rev. 621 {1963).
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with an appreciation of the need for truth
and a fear of its suppression, could draw the
danget of Injustice from the privilege, under
. this provision. A judiciary with the senti-
mental atlitude of Buller, J., would adminis-
ter the mixlure as before.

Third, the retention or the reestablishment
of the common law practice which makes
accessible to the court the facts which ihe
physician learns from consultation and cx-
amination. More than a century of experi-

PHYSICIAN-——PATIENT'S PRIVILEGE

Ch, 11

ence with the statutes has demonstrated that
the privilege in the main operates not as the
shicld of privacy but as the protector of
fraud. Consequently the abandonment of the
privilege seems the best solution.® )

97. This is the course adapted by the draftsmen of
the proposed Rules of Evidence for the United
States District Courts and Magistrates. Rule 504
of the proposed rules provides for a psycho-
(herapist-patient privilege but the proposed  rules
contain no provision for a genern! physician-patient
privilege. See Advisory Committee’s Mote, F.R.
Ev. (R.D.1971) 504, :
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§2380a. Policy of the privilege.

an innovation upon the commaon law

PHYSICIAN-PATIENT PRIVILEGE

[8 Wigmore, Evidence

What is to be said in favor of such
? The privilege has been supported,

in the home of its origin, in the following passages:

Commissioners on Revision of the Statutes of New York, 3 N.Y. Rev. Stat.

787 (1836):

The ground on which commumnications to counsel are privileged,

is the supposed necessity of a full knowledge of the facts, to advise correctly,

wards o give evidence of the condition of
the employee at the time such examination
was made” but “there shal be no other
disqualification or privilege preventing ihe
testimony of any pliysician o1 BuYREE, who
actualiy makes an examination”}; Doty v
Crystal fee & Fuel Co. 118 Kan. 51, 435
Pac. U6 {1925} (statute applied}.

Michigan:  Mich. Swat. Aen. §17.169
{1950} (workmen's compensation; any pluysi-
¢ian “who shali make or be present af an¥
such examination [of a claimant] may be
rui:{lired to teatify”).

innesola: Minn. Stat. Ann. §176.155
{Supp. 1958} {workmen’s compensatien; any
physician assigned
sion or furnished or paid by employer may
Iye required to tentify “as lo any knowledge
acquired by him in the coure of such
treatment or examination relave to the
injury or ditability resulting therefrom™y;
jid, §17641t (A hospital record retating
to medical or mrgica preatroent given an
cmploye is admissible as evidence").

Mississippi: Miss. Code Ann. $6998-08(
(1952) {workmen's compensation; “Medica
and medical [surglcal?] treawment . . .
shall not be decmed to be privileged™).

Missouri: Mo, Ann. Stan. $287.140 {Supp.
1558) (workmen's compensation; “The tes-
timony of any phydclan . . . shall be
admiasible . . . subject to all of the
provisions of section 2 210%; records of
“every hospilal or other pemon furnishing
the employee with medical ald,” provablie
by certifi v); id. §287.210 (T testi-
mony of any physician who treated or exam-
ined the injured employee shall be admis-
sible . . . but only if the medical report
of such physician has been made available
1o all parties™).

Montana: Mont. Rev, Codes Ann, §92-
609 (147} (workmen’s compenation; playai-
cian may be required o lcuifr).

Nevada: MNev, Rev. Siat. §6I6.355 {Supp.
1957) {Industrial [nsurance Act; “Inferma-
tion gained by the attending physician or
surgeon, while in attendance on the injured
cmployee, shall not be considered a privi-
leged communication™).

New Mexico: N.M. Stat. Ann, §59-11-27
{1958) (Oecupational Disease Act; physician

uited to testify), vepeated by N.M. Laws
1957, ¢. 246, §94 and replaced by 2 work.
men's compensation law which omits Lhe
relevant language.

North Caroling: N.C. Gen. Stat. §97-27

by industrial commis-

{1958 (ke Del. Code Ann. it 19, g2
(1953, sufrra).

Thin: State ex rel. Galioway v. Industrial
Commission, 134 Qhio St 496, 17 N.E.2d
918 (1938} {under Gen. Code §1465-44 (like
Ohio Rev. Code Ann. §4123.05 (Page. 1924),
authorizing Industrial Commission to make
rules, no power is granteid w0 provide for a
waivet af the privilege of physician and
patient an u condition precedent to filing
af claim; however, the court points out the
condition conld be impored by legislative
enactment).

Rhode Irland: R Gen, Laws Ann. §28-
35-37 ;I?&&} {workmen's compensation; re-
port of impartial medical examiner is ad-
missible).

South Carolina: 5.C. Code §72-307 (1952)
{like Del. Code Ann. tit. 19, §2M3 (1953,
supra).

South Dakots: S.D. Code §64.0605 (1935
{workmen's compensation; impartial physi-
cian appainted by commisioner shall mot
“be prohibited Erom testifying™).

Tennessee: Tenn, Code Anm §50-1004
Supp. 1958} (workmens compensation; phy-
sician treating the employee “may be re.
qguired to testify 28 to any knowledge &C-
quired by him in the course of such
treatment’’).

Pirginia: Va. Code Ann. §65-88 (1950)
{llke Trel. Code Anm. Lit. 19, §2343 (1958,
supra).

Washinglon: Wash. Rev, Code §51.04.050
{(1958) {workmen’s cotnpensation; any phiysi-
cizn mxamining a claimant may be required
to teatify, “and shall not be exempt from
30 lesiifying by reason of the relation of
physician and paticnt™). .

Wisconsin: Wis. Stat. Ann. §102.08 {1957T)
(“Any physician who shall s present at
any such examination may be required ro
teatify'"; aleo, attending physician may fur-
nish to employee, cmrlnycr. ingurance car-
rier o commission information and reports
relative to claim, anud “the testimony of
any physiclan or surgeon wha i3 ticensed
to practicc where he resides or practices
outside the state, may be received in evi-
dence it compensation proceedings”).

Wyoming: Wyo. Comp. Stat. Ann, §72-
182 (Supp. 1957) (workmen’s campensalion;
attendant physician must testily when di-
yected “and the law of privileged commu-
pication between physician and patient, as
hxed by watute, shabll hot apply in such
cases™).

8z8
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and to prepare for the proper delence or prosecution of a suit. But surely
the necessity of consuluny a medical adviser, when life itself may be in
jeopardy, is still stronger. And unless such consultations ure privileged, men
will be incidentally punished hy being obliged to suffer the conscguences of
injuries without reliel from the medicai art, and withous coaviction of any
oftence)] Besidey, in such cases, during ‘ht strugpie Letween legal duty on
the one hand, aud profesional honer on the other, the latter, aided by a
strong sznse of the injustice and inbummaity of the rule, will, in most cases,
furnish a temptation to the perversion or concealmerd of truth, too strong
for human resistance.

Macerr, J., ia Edingion o Mutual Life Ins. Co., 67 N.Y. 135, 194 (1871):
It is a just and useful enactment introduced te give protection to those who.
were in charge of physicisns from e scoicts disclosed to sniablz them prop-
erly to prescribe for diserses of the patient. {o open the deor to the dis-
closnre of secrcts revealed an the sickbed, or when consulting a physician,
would destroy confidence Lietween the physizian and the patient, and, it is
casy 1o pee, might tend very much to prevent the advaotages and benefits
which flow [rom this confidential rclationshipJ

T'o test these arguments, let us refer to the fundamental canons which
must be satisfied by every privilege for commuonications (§2285 supre). The
questions must be asked: Does the communication originate in a con-
fidence? Is the inviolability of that confidence vital to the due attainment
of the purposes of the relation of physician and patient? Is the relation
one that should be fostered? Is the expected injury io the relation, through
disclosure, greater than the expected benefit to justice? A negative an-
swer to any one of these questions would Jeave the privilege without sup-
port, In trath, all of them, except the third, may justly be answéred in the
negative:_}

(1) In only a few instances, out of the thousands daily occurring, is the
fact communicated to a physician confidentiz] in any real sense. PBarring
the facts of venercal disease and criminal abortion, there is hardly a fact
in the categories of medicine in which the patient himself attempts to
preserve any real secrecyt Most of one's zilments are immediately dis-
cosed and discussed.  The few that are not openly visible are at least
explained to intimates. No statistical reckoning is needed to prove this.
These facts are well enough kno ¥t}

(2) Even where the disclosiic 1o the physician is actually confdential,.
it would nonetheless be made though no privitege existed. People would
not be deterred from secking medical help because of the possibifity of
disclosure in court. I they would, how did they fare in the generations
before the privilege came? [ Is it noted in medical chronicles that, after
the privilege was ¢stablished in New vork, the floodgates of patronage
were let open upon the medical profession, and long-concealed ailments
were then Tor the first time brought forth to reccive the blessings of cure?
And how is it today in those jurisdictiens where no privitege exists — dots

£2380a. § Note that seme statutes--=4, the requirement of confidentiality 18 most
the Michigan statute cifed supre g2ou0,  Fully satiafied, )
note 5 — for urgent reasons of public health Yor the authorities retating to the psy
abolish the privilege for sexual disease in ehobogist-client privilege, see §R286 supra,
certain cases, even though it js there that  mote 25
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the medical profession in two thirds of the Union enjoy, in 2 marked way,
an afflux of confidence contrasting with the scanty revelations vouchsaled
in that other third where no privilege protects? I no difference appears,
then this reason for the privilege is weakened; for it is undoubted that the
rule of privilege is intended (§2285 supra) not to subserve the party’s wish
for seerecy as an end in itsell but merely to provide secrecy as a means of
preserving the relation in question whenever without the guarantee of
secrecy the party would probably abstain from fulfilling the requirements
of the reiatim?

(3) That the relation of physician and patient should be fostered, no
one will deny.|

But (4) that the injury to that relation is greater than the injury to
justice — the final canon to be satished ~ must -emphatically be denied.
The injury is decidedly in the contrary direction. Indeed, the facts of
litigation today are such that the answer can hardly be seriously doubtecﬂ

Of the kinds of ailments that are commonly claimed as the subject of
the privilege, there is seldom an instance where it is not ludicrous to sug:
gest that the party cared at the time to preserve the knowledge of it from
any person but the physician. From asthma to broken ribs, from influenza
to tetanus, the facts of the disease are not only disclosable without shame,
but are in fact often publicly known and knowable by everyone — by
everyone except the appointed investigators of truth. The extreme of
farcicality is often reached in litigation over personal injuries — in the
common case, a person injured by an automobile amid a throng of sym.
pathizing onlookers, Here the element of absurdity will sometimes be
double. In the first place, there is nothing in the world, by the nature of
the injury, for the physician to disclose which any person would ordinarily
care to keep private from his neighbors; and. in the second place, the fact
which would be most strenuously secreted and effectively protected, when
the defendant called the plaintiffs physician and sought its disclosure,
would be the fact that the plaintifi was not injured at allh

The injury to justice by the repression of the facts of corporal injury
and disease is much greater than any injury which might be done by
disclosure. And furthermore, the few topics — such as venereal disease and
abortion — upon which secrecy might be seriously desired by the patient
come into litigation ordinarily in such issues (as when they comstitute
cause for a bill of divorce or a charge of crime) that for these very facts
common sense and common justice demand that the desire for secrecy
shall not be listened to.

There is but one form in which the argument for the privilege can be
put with any semblance of plausibility, and in that form it commonly
presents tself to the view of medical men justly jealous for the honor of
their profession. This argument is that, since the secrels of the legal pro-
fession are allowed to be inviolable, the secrets of the medical profession
have at least an equal title to consideration, This, to be sure, is no more
than analogy; and nothing is more fallible than an argument from anal-
ogy. But, leaving aside the consideration that the privilege for commu-
nications to attorneys stands itself on none too firm a foundation (§2291
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supra), and leaving aside the primary tests (just examined) hy which
every privilege must e judged, and answering the arpument as it is pug,
the answer is that the services of an attorhey are sought primarily for
aid in hitigation, actnal or exproeed, while those of the physician are
sought for plivsical cure; that hence the vendeting of that legal advice
would result dircetly and surely in the disclosure of the client’s admis-
sions if the attorney's privilege did not exist. while the phivsician’s cura-
tive aid can be and commonly is rendered irrespective of making disclo-
sure; and, finatly, that thus the absence of the privilege would converi the
attorney habitually and inevitably inta @ mere informer for the benefit of
the opponent, while the physician, being called wpon oniy rarely to make
disclosures, is not consciously affected in his relation with the patient.
The function of the two professions being entirely distinct, the moral
effect upon them of the absence of the privilege is dificren L]

The real support for the privilege seems 6 be mainly the weight of
professional medical opinion pressing wpon the legisiature. And that
opinion is founded on a natural repugnance to being the means of dis
closure of a personal confidence.  But the medical profession should
rellcct that the principal issues in which justice asks for such disclosure
arc those — personal injury and life and accident insurance — which the
patient himself has voluntarily brought into court. Hence the physician
has no reason to reproach himself with the consequences which justice re-
quiresl ,

It is certain that the practical employment of the privilege has come 10
smean little but the suppression of useful truth — truth which ought to be
disclosed and would never be suppressed for the sake of any inherent
repugnancy in the medical facts involved. Ninety-nine per cent of the
litigation in which the privilege is invoked consists of three classes of
cases — actious on policies of lil¢ insurance where the deceased's misrep-
rescntations ol his health are anvolved, actions for corporal injuries where
the extent of the plainufl's injury is at issue, and testamentary actions
where the testator's mental capacity is disputed. In all of these the medical
testimony is absolutely needed for the purpose of iearning the truth,  In
none of them is there any reason for the party (o conceal the ficts, ex-
cept as a tactical mancuver in liiignti.on_,] In the first two of these, the
advancement of fraudulent claims is notoriously common; nor do the
culpable methorls of some insurers or carriers, whatever they may have been
or still are, justily the infliction of retatintory penaltics, indirectly and in-
discriminately, by means of an unsaund rule for the suppression of truth?
In none of these cases need there be any fear ¢hat the absence of the
privilege will subjectively hinder people from consulting physicians freely.
The actually injured person would still seek medical aid, the honest in-

1 See the comment of Earl, T, In Renthan  tlon: plaintift’s exercise of privilege held 1o
v, Dengin, 103 N.Y. 573, hH0, & MK, 320, raise prnumplion that dactas’s tesiimony
322 (1886); Nelson ¥. Ackermang, 249 Mitr,  would have been adverse; sce §283 stfrra).
BAZ, 0L, B3 N.W.24 500, 506 {1957); «f., Several of the statales suited swpra
Thomas v. Maryland Cas. Co., 82 S0.9d 472 £2390, note 5, alirogale the pratienl’s privi-
(La. Ct. App. 1917) {workmen's compensa-  dege in actions for persowak injury.
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sured would still submit @ medical examination, and the testator woauld

still swmmen physicians to s cure.

“There is litthe to be said in faver of the privilege, and a great deal to be

sait agamst it
to be deprecated.
A moderate mprovement i

The adoption of it fn any other jurisdictions is earnestly

it the present law — where the privilege exists

— would be to adopt the North Carolina and Virginia rule, which aliows

the court to roueire disclosure where necessary.t

B A discussion of the scope and policy of
the privilge will also bhe found in the
following: Chalee, Privileged Communica-
tions: I3 Justice Served of Obstructed by
Closing the Docter's Mouth on the Witnes
Stand? 52 Yale L.J. 607 (1943}, Long, Phy-
sician-Patient Privilege Statutes  Obstracl
Justice. 25 kns, Counsel J. 224 (1958); Peter-
son, Patient-Physician Privilege in Misouri,
20 U. Kan, City L. Rev. 322 {1952); Sanborn,
Bhysician't Privilege in Wisconsin, 1 Wis,
L. Rev. 141 (192i); Note, Discovery and
the Physician-Patient Privilege, 34 Neb. L.
Rev. 507 (19583 Note, 47 Nw. UL Rev,
334 (195%), reprinted in Selecled Writings
on the Law of Evidence and Trial 251-250
(Fryer ed. 1957) (psychiatrist and patient)
Comment, The Physician-Patient * Privilege
in Louisianz and Ity Limitations, 31 Tul.
L. Rev. 192 {1956); Note, The Physician.
Patient Privilege, 58 W, Va. L. Rev. 76
{1G53).

§5e¢ the Norih Cartolina and Virginia
statuies cited supra §2380, note 5. In 1937-
48 the ABA's Committce on the Improve-
ment of the Law of Evidence, after making
findings consistent with the text of this
section, reporied a1 follows: “We do not
here recommend the abolition of the privi-
lege, but we do make the [oflowing recom-
mendation: The North Carolina statute
allows z wholesome flexibiliey. . . . This
statute has needed but rare interpretalion.
It enahles the privilege to be svspended
when supfwcssion of a fraud might other-
wise be alded. We recommend the enact-

-

ment of the Norih Carolina proviso” How-
ever, feither the Model Code of Evidence
Ruies JA-248 (1942), mor Uniform Rule of
Evidenoe 27 (appioved in 1953 and quoted
wupra 2580, note 5) allows the judge dis-
cretion. Om the other liand, both of these
codifications, in their conunents, express
doubts a8 to the wisdom of the privilege:}
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SCIENTIFIC PROOF AND RELATIONS OF LAW AND MEDICINE

PRNILEGEQ COMMUNICATIONS: IS JUSTICE
SERVED OR OBSTRUCTED BY CLOSING THE

DOCTOR'S MOUTH ON THE WITNESS STAND?
By ZECHARIAH CHAFEE, JR.t

Puystcrans and surgeons are required by the ethics of their profession
to preserve the seerets of their patients which have heen conumunicated to
them or learned from the inspection of symptoms and other hodily con-
ditions. How far this cthical requirement should be enf orced by law is
a question on which there is much difference of opinion among both law-
yers and doctors.!

No state has made disclosure of confidence a erime, but in some the
license to practice may be revoked for {is cause. Seventcen states still
seen to preserve the view of the English common law that there is no
legal check upon the revelation of medical scerets. On the witness stand,
at all eveuts, a doctor in these states niust tell alt he knows® The re-
maining states adopt a hatf-way attitude towards the obligation of secrecy,
of which the New York statute is typical.* Unless the patient consents,
the doctor is not allowed, while testifying in court, “to disclose any infor-
mation which he acquired in attending a patient in a professional capacity
and which was ficcessary to enable im to act in that capacity.” Thus
there is no lability to the patient if the doctor tells every Jast detail in
clubroom gossip or in the thickly veiled items of a medical journal, but he
is prohibifed from divulgig any of the truth in the place where it is
usually most stringently required—the witness stand. Some of these
statutes make exceptions ; or special medical situations where disclosure
is badly needed, like abortion.® And several of the states recognizing the

+ Langdell Professor of Law, Harvard Law School, :

1. For a classic discussion of this problem, see 8 W10 MORE, Evinence {3d ed. 1930)
§% 2380-91. Scc also {1921y 152 L. T, 53 (debates at British Medical Association}
{1922) 153 L. T. 228, 252 (debales at ritish Medico-Legal Saciety) : (1937) 3L}
320 (debates in House of Commons).

2 These states ate Alabama, Connccticut, Delaware, Florida, Georgia, 1linois,
Maine, Maryland, Massachusetts, New Hampshire, New Jersey, Rhode Istand, South
Caroling, Temnessee, Texas, Ye-mont, and Vieginia,

3. This statule was first evacted in 1828, See N. Y. Cwvi. Pracrice Act (1920)
$8 352, 354, as sibsequently amended.

4, 8 Wiunvong, Lvioence, §238%, n 5, gives folt references to the stote statules
‘Ihe ensuing list mentions only the date of the eriginal enactmeut without regard Lo sab-
sequent amendmenis, The siatutes vary in their. terms, particularly as to waiver uf the
privilege. The ensuing list mentions ondy variations of especial mediead interest, includ-
ing the fact of wdoption of the Uniform Narcotic Drug Act (U. N. D. A): Alaska
{1913} (except for insanity) Arizanz {1913} (U. N. D. A.); Arkansas {1919) ; Cali-
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doctor-patient privilege in general have adopted the Uniform Narcotic
Drug Act, which provides that “information communicated to a physi-
cian in an effort untawfully to procure a narcotic drug, or unlawfully
to procure the administration of any such drug, shall not be deemed a
priviteged communication.” ®

Althongh the general policy of the Jaw is to obtain as many facts as
possible about a controversy on trial, rules of evidence often exclude
reliable testimony if it was acqunired by fhe witness throngh some con-
fideptial relation. A husband would hesitate to tell his wife about
damaging facts and the thorough intimacy of marriage would be turned
into watchful suspicion and reticenee, if the law did not refuse to make
her the means of his undoing.® Likewise a man might not consult an
honest lawyer, or if he did, would tend to keep back from him anything
that looked unfavorable to the case, if the lawyer could be made the
leading witness against him and forced to reveal all that was told him
by his client. So the lawycr cannot speak without his client’s consent.’
In many states a statute protects the sccrets of the confessional; * and
even without such legislation few lawyers would have the hardihood to
ask that a priest who keeps silent should be imprisoned for contempt of
court.

Some doctors may feel that it is an unfair discrimination against
their profession if lawyers' secrets are protected from disclosure in cotirt

fornia (1872) (except for mental condition and venercai disease) ; Canal Zone {1934);
Colorado (1921); District of Columbia (1919) (U. X, DAY Georgin (1938) ; Hawaii
£1925) (U. N. D, A.); Idaho (1919) ; Indiana (1926} ; Towa {1897) (U N.D.A.); Kan-
sas (19233 ; Kentucky (1915) ; Louisiana {1028) ; Maryland (1935) (U.N.D.A): Mich-
ipan (1918) {except for itlegal marriage of persons sexvally diseased} ; Minnesota {1913)
(except for bastardy) ; Mississippi (1900) : Missouri {1919) (except for abortion} ; Mox-
tana (1935) (U. N. D, A.); Nebraska (1922) (U. N. D. AY: Nevada {1912} (U. ¥
D. A); New Mexico (1929) (U. N. D. A); New York (1828) (except for narcotic
investigations) ; North Carofina (1919} (allows presiding judge of superior court to
compet disclosure when necessary 1o administration of justice, U, N. D. A}; North
Dakota (1913} Ohio (1921) (U. N. D. A.}: Oklzhoma (1931} (U. N. D. A); Cre-
gon (1920) (U. N, D. A): Peunsylvania (1893} Philippine Istands {1901}; Pucrto
Rico (1911) (except for malpractice, U, N. D, A); South Carolina (1934) {U. N. D
A} : South Dakota {1919) (U, N. I A}; Utah (1917) (U. N. D. A Virgin Islands
(19207 ; Washinglon (1909); West Virginia (1897) (U. N. D. A.}; Wisconsin {1919}
(except for lunacy and malpractice, U, N, B A% Wyoming (1920) {U. N. D. A}

5. Uniform Narcotic Drug SAct, §17, 12, This statute has heon adopted in the fol-
lowing siates and lerritorics, of which thase starred in the fist do not recogiize a gencral
doctor-patient privilege: Arizana, District of Columbia, Hawaii, Towa, Matyland,*
Montana, Nebraska, Nevazda, New Mexieo, North Carolina, Ohio, Oklahona, Orepon,
Pucrto Rico, South Carotina,* South Daketa, Tennessee,* Texas,* Vermont, West Vir-
ginia, Wisconsin, Wyoming, -

6. See B Wicsmorr, Eviounce, §§ 213241,

7. Jd. §§2200-2329. Full arguments for and against this privilege are given in
§ 2291,

8. fd. §52394-96.
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and yet physicians’ secrets st be laid bare. Perbaps Jawycrs as well
s doctors should be forced o divulge in formation when the judge thinks
disclosure essential to the public interest, and proposals arc now unider
consideration for extensive modifications of the attorney-and-client privi-
jege.? Tlowever, the success or failure of these proposals ought not to
affect the guestion whether medical scerets should be inviotable in court.
The relation between jawyer and client docs differ materially from tie
relation hetween doctor and patient, and cach privilege should be judged
on its own merits, The doyiistration of justice ought not to be shaped
by inter-professional jealousies and trivial claims to prestige. Instead, we
can all agree that it is 2 misforiune when a lawsuit is won by the party
who would lose it if all the facts were knowtt, and that we increase the
risk of such & smiscarriage of justice whenever we allow an important
witiess to kecp any helpful facts away from the judge and jury. Secrecy
in court is prima facic calamitous, and it is permissible only when we
are very sure that frankness will do more harm than good. With doctors’
secrets as with any other kind of secrets, the only proper test is the wel-
fare of the community. Courtroom secrecy in the particular case must
produce a public good which more than offsets the risks resulting from
the concealment of truth and from the lies which can be made with less
fear of detection. If the. doctor-patient privilege should prove 1o be
socially andesirable, doctors, possessing & high professional sense of pub-
lic welfare, should be among the first to oppose it.

The reasons usually advanced for extending the privilege of silence
to the medical profession are not wholly satisfactory. First, it is said
that if the patient knows tha . his confidences may be divulged in future
litigation he will hesitate in many cases to get needed medical aid. But
although the man who cous its a lawyer usually has litigation in mind,,
men very rarely go to a docior with any such thought. And even if they
did, medical treatment is so valuable that few would lose it to prevent
facts from coming to light in court. Indecd, it may be doubted whether,
except for a small range of diggraceful or pecutiarly private matters, pa-
tients worry much about having a doctor keep their private affairs con-
cealed from the world. This whole argumemt that the privilege is neces-
sary to induce persons Lo 58 a doctor sounds like a philosopher’s specula-
tion on how nmen may logically be expected 1o hehave rather than the
result of observation of the way nien actually belave. Not 4 single New
fngland state allows the doctor to keep silent on the witness stand. Is
there evidence that any i or injured person in New England has cver
stayed {rom a doctor's office on that account?

The same 2 priori quality vitiates a second argument concerning the
evils of competling medical testimony, namely, that a strong sense of

_,_,_w__——————'—'—""‘_“‘—‘——‘——‘--—-——-r——*— [
0, See Morgan, Suggested Remedy for Cbstructions fo Lxpert Testimony by Rules
af Evidence (1943} 10 U, o¥ Cuit L. Rev. 285,
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professional honor will prompt perversion or concealment of the truth.
Has any menther of the numerous medical socicties in New England
observed such a tendency among New Lngland doctors to commit per-
jury for the sake of “orofessional honor™? In reality, there is far more
danger of perjury if the physician cannot testify, only it will be perjury
hy the patient. In many states where the privilege exists, an unscrupulous
plaintiff in an accident case can exaggerate the injury without fear of con-
. tradiction hy the doctor whom he consulted right after the accident. The
patient can tell the sad story of his injuries o judge, jury, and spectators,
and then he can object that it would violate his bodily privacy if the doc-
tor were allowed to take the stand and testify that the accident had left
no traces one hour after it occurred. Fortunately, there is some limit to
this absurdity, for niost cotirts hold that i the patient goes into the details
of his injuries, he has waived his privilege and has thrown open the whole
question of his bodily conditions.®® Otherwise he could nake the statute
both a sword and a shield. But even this rule about waiver docs not pro-
mote truth-telling any too well. The patient may tell some rather big
lies abotit his health without “going into details,” and the courts are by no
means clear in defining the point where details begin. There is also abun-
dant confusion on the question whether what the patient says under cross-
examination opens the door for his doctor to festify. Some courts hold
that cross-examination is not a waiver like divect testimony, because the
patient does not now speak willingly. By this view, the opposing lawyer
who ventures to ask the patient any questions may find the witness going
into the most intimate details without regard to cither privacy or truth,
and yet the lawyer will be helpless to contradict this highly colored story
by calling the physician."

Another argument for the privilege is that employees are often treated
after accidents by physicians who are in charge of the company hospital
ot otherwise dependent upon the good will of the employing corporation.
Tt was nrged to legislatures that some of these physicians were taking ad-

10, The cascs are collected in Note {19383 114 A. L. R. 798. Sec also 3 WIGNOLE,
Evivencs, § 2380 -

11. The absurdity of this soliciude for the patient’s privacy is iHlustrated by Harp-
man v. Devine, 133 Ohio St 1, 1¢ N. E (2d) 776 (1937}, 11 U. or Ciw. L. Rev.
544. The plaintifi sued the owner of a building for heavy damapes, charging that the
defendant negligently suspeaded a fire hose from the building in such a manner that a
violent wind caused the huse to hreak a window, kmocking ghass apninst the plaintiff, e
testificd that since this accident he had suffered foss of weight, severe and chronic head-
aches, failing eyesight, insommnia, facial paralysis, and inability to walk nocmally; but
that before the glass hit him his general condition was “eery good” On cross-examina-
tion he admitied that he had consulted various phiysicians before the accident. The de-
fendant calicd one of these doctors for the purpose of showing that the plaintiff was
sulfering from nnemia before the accident, but the court refused to allow the doctor's
evidence “in view of the very delicate and confidential nature of the relution.”
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vantage of their position to obtain from the patients information which
would tend to defeat a claim for damages. This avgument bas the merit
of not being abstract, but of asserting a basis in fact. Yel even if it is
calid, it might be wiser to adinit the evidence of the physicians, trusting
in the jury to discount it heavily if an improper attitude towards the
patients cxists.

Where the statutory privilege i< in force, what is its scope? In the first
place, what sort of medical person is included? 12 Any licensed physician
or surgeon {afls within the statute, and this applics to hospital physicians
though they are not specifically selected by the patient.’® There is no privi-
lege for commutiications {o anlicensed practitioners, Thus mental healers,
chiropractors and psteopaths can be forced to disclose communications
from their patients, unless perhaps their professional status is expressly
recognized by law. Nor docs the privilege apply to an unlicensed “ortho-
pedist” who is teaching gymmnastic excrcises taken by medical advice."
And those psychoanalysts who have heen too busy to study medicine must
have spicier facts to relate than physicians, but no court has yet bound
them to secrecy. How about the numerous assistants who surround doc-
tors under modern conditions? Many attempts have been made to prevent
nurses from telling about their patients, but these have usually failed.'™
Most cotirts say that if public policy demands the extension of the privi-
lege to nurses and other hospital attendants, then the change in the law
should be made by the legislature, not by judicial action. Here is an en-
ticing invitation to organizations of nurses to increase their professional
prestige by lobbying for a statutory amendment which will put them on
the same high level of sccrecy as doctors, a result which has already been
accomplished in New York and a few other states. Dentists, druggists
and veterinaries '® may also resent being left out in the cold.

No cnd of trouble has arisen about the admissibility of medical records.
if a doctor cannot tell the eourt what he saw, then the hospital records
in which Lie wrote down what he saw seetn logically just as unavailable.
Yet some courts are impressed by the fact that the law requires such rec-

12. The cases are collccted in Mote (1930) 68 A. L. R. 176, 8 WIGMORE, EVIuENCE,
§ 2382, ‘

13. ‘The cases are collected in Nate (1923} 22 A L. I 1217 (1938) 72 U. 5. Law
Rev. 619 '

14, Sece Laurie Co. v McCullough, 174 Tad. 477, 92 N. E. 337 (1910).

15, The cases are collected in Notes (1925) 9 AL R 1421, (1930) 68 A. L. R. 176.
On hospital attendants, sce {1938) 22 Marg. L. Rev, 211,

16. The status of veterinarics was raiscd in Heudershot v, Westerns Union Telegram
Co., 106 1nwa 529, vo N. W, 828 (189%), a suit brought by the owner of a race horse
against the Western Union for delay in transmitting a telegram, “Brava is sick; conwe at
once” The doctor arrived at last, but Bravo died. The Western Union lawyer asked the
doctor what the owner said to him ahout Brave's symptams, The owner grged that the
_comemuuicalions from Wim to the veterinary were privileged, but the court held that
veterinaries were not covered by the staluate. ’
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ords to be kept, and sec little sense i1 this if they cannot be used for the
sake of attaining justice!™ For example, it would be absurd if the rec-
ords of a state hospital for the insane could not be consulted in a will con-
test for their bearing on the mental capacity of the testator.’® So judges
have been inclined to read a wide exception into the statute lo cover such
situations. ‘Thus death certificates ought tn be admissible.’”? In New York
this exception has also been extended to public health records, which were
admitted to show that the defendant was a typhoid carrier who had been
warned ot to participate in the cervice of food. The records were used
to establish her Hability in damages to the estate of a man who died of
typhoid after eating food which had passed through hes hands.?”

Autopsies add {urther confusion. It is gencrally held that if the doctor
did not attend the person during his lifetime, then the doctor can testify
about performing an autopsy because the relation of the physician and
patient did not exist.?! “A deceased body is not a patient.”** For exam-
ple, a man who carried heavy accident insurance became suddenly ill, and
the physician who was called removed him to a hospital and there con-
tinued to treat him until his death. The hospital pathologist was then
summoned to perform an autopsy, which showed that the man died from
the cffect of wood alcoho! in home-made gin. Although the first doctor
was merely allowed to give his opinion that wood alcohol in gin was capa-
ble of causing the deatly, the second doctor was permitted to give all the
details discovered during the autopsy.®® Yet another court, regarding this
device of evading the statutory privilege by switching doctors as an arrant
subterfuge, concluded that 2 physician periorming an autopsy “steps into
the shoes of the attending physician, and niust be treated as if he were
the assistant of the attending physician, holding the autopsy at the direc-
tion of the latter, and that the information acquired by him through the
autopsy is privileged.” 2

The requirement tha’ the physician’s knowledge about the patient be
received in a professiona cclation raises great difficulties. Not everything
medical that a doctor sees or liears is priviteged. For example, if called
to a house to see one person, the doctor can sometines tell what he inciden-

17. The cases are collected in Notes (1931) 75 A. L. R 378, (1939) 120 A. L. R.
il24

18. See Liske v. Liske, 135 N. Y. Supp. 176 (X, Y. Sup. Ct. 1912).

19. Yet some courts exclude them, See the autharitics in 8 WIGMORE, EVIDENCE,
§2385a; Notes (1922) 17 A L. R. 359, (1926) 42 A, L. R. 1454, (1935) 96 A. L. R. 3.

20, Thomas v. Morris, 286 N. Y. 266, 36 N. E. (2d) 141 (1941}, 136 A. L. R. 856,

21. The cases are collected in Note (1929} 58 A L. R.1134; 35 Law Nores 87
(N. Y. 1931).

22 Travelers' Tus. Co. v, Bergeton, 25 F. (2d) 630 {C. C. A. Bth, 19283,

23 Ind.

24, Mathews v. Rex Health & Accident Ins. Co., 86 Ind. App. 335, 157 N. E. 467

(1929,



1943] ' PRIVILEGED COMMUNICATIONS 613

tally observed as to the health of other members of the family.®® Though
it would secm that symptoms which were obvinus o cvery one without
medical inspection cannot be said to be disclosed in eonfidence, several
cases have forbidden hospital doctors to testify that when a man was
hrought in they smelled liquor on his breat or observed other common
symiptoms of intoxication® I the patient voluntarily employs the physi-
clan. the privilege is clear. But supposc the doctor renders first aid to an
miconscions mat. No confidence is reposed, but the doctor does attend
" him it a “professional capacity.” In a New York case a physician was
called by a hote! to attend a guest without the latter’s knowledge. The
man said he had taken poison, but cursed the doctor and reiused to have
anything 1o do with him, although the doctor administered a hypodermic.
The hotel guest was held to be a patient, although he did not want to be,
and the doctor was forbidden to tell about the. poison in order to show
that the patient had forfcited his life insurance by committing suicide.®

Even though a professional relation exists, only information necessary
to enable the doctor to act in that capacity is privileged, Matters which
are entirely distinct from medical facts may be disclosed,®® such as the
patient’s remarks ahout his will. An Indiana'doctor was called to attend
a sick wife and also cast a professional eye on her husband, While keaving
the house, he heard the husband say, “T will get her yet, damn her; T will
get her yet.” Shortly afterwards the wife shot her hushand. When tried
for murder, she called the doctor as a witness to support her story that
she killed her husband in self-defense while he was approaching her with
an open knife in his hand. The trial court excluded the doctor’s evidence
on the ground that he was in the house in the capacity of a physician; the
jury dishelieved the wife’s story, and she was convicted of mansl, aghter,
The upper court reversed, however, holding that the doctor shoild have
Jbeen allowed to testify about threats of death though not about pealth.®

Often the illness and another fact are closely connceted, as in a New
York divorce trial where a physician was asked to disclose a communica-
tion from the misguided wife as to the paternity of an expected child. The
referee excluded this commumication, because it must have been given
as a sequel to the wife's disclosure of lier pregnancy, which was clearly
privileged and could not be repeated, On the other hand, a California
doctor was allowed to testify that while he was delivering an illegitimate
child a certain man was present and admitted that he was the father.

25, See Jennings v. Supreme Council, 81 App. Div. 76, 81 N. Y. Supp. 90 (1st
Dep't 1903} ; Nichels v, State, 107 Neb. 335, 191 N W, 333 (1922).

36, ‘The cases are collected in Note {1932) 72 A L. R. 1131

27, Meyer v. Knights of Pything, 178 N. Y. 63, 70 N. E. 111 {1904).

28 The cases are collected in 8 Wiomors, Evioence, § 2383; Note {1923) 4 A L. R.
12025 {1938} 13 Wasm. L. Rew, 141,

29, Myers v, State, 192 Tnd. 542, 137 N, . 547 {1922},

30. In re Baird's Estate, 173 Cal. 017, 100 Pac, 1078 (1918).
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A similar question arises when the victitn of an accident deseribing his
symptoms to a physician throws in occasional statements about thc way
he was hurt, But it scems elear that the speed of the trolley car which hig
him has ne more bearing on the apprication of surgical dressings than the
kegitimacy nf an expected ehitld has on the sawedicines or other pre-natal
care which should be given to the mother ™

Logically it may be that the faces leading up in a physicai condition are
often not necessary to enable the phiysician to act in a professional capac.
ity and consequently are not protected by the statute. Yet practically it
is very unjust to a patient i his conversations with the physician can by
sifted out by the law into two classes of utteraneces of which only ane class
is kept secret. Wiiat sort of confidence is secured by the statute if a sick
and perhaps hysterical patient must be constuntly on the alert, every time
a question s asked him, fo determine at his peri] whetier it is necessary
for treatinent, and, even if it is, must be watchiul lest he add something
to his answer which is not necessary? If the privilege is to exist at all,
the faw might well take the position that all the communications of the
patient which are actuated by his feeling of counfidence in his medical
adviser and which he would natarally make in furnishing the doctor with
information as a basis of treatment are entitled to secrecy, even though
some of these facts if wrenched from the conversation and taken singly
have no miedical value. A patient should not be forced to tell his story
to the doctor with the circumspection of a lawyer drawing pleadings.

The privilege belongs to the patient and not to the physician. Hence
the patient cannot be forced to testify about the consultation any more
than can the doctor. Conversely, if the patient consents to the disclosure,
the doctor can no longer insist on remaiting silent. The effectiveness of
anything less thah express consent, however, raises a perplexing issue.®
Suppose, for example, the plaintiff in a personal injury case, who has been
to several doctors, calls only onc physician who is favorable.to his own
claim. There is great confusion as te whether the plaintiff can still insist
that it might cause him “vmbarrassvicit and disgrace” if the defense were
allowed to put on his other doctors who are ready to tell a very different
story about the plaintilf’s bodily condition.®

If the patient is dead and can no longer waive his privilege, must the
doctor’s lips then be sealed forever? Some statutes have neglected to pro-
vide for this emergeney, while others expressly permit the exceutor or
atlmmzblm!m of the patient to authorize the doctor to speak.™ Yet o

k) 1Iw doctor were & psychiatrist, who was curing her of mchnc!m]m Dr sume
other mental or nervous disarder, questivos oo stch a fact would he higlly important.

32. The effvet of the patient’s testifying about his own health has already been dis-
cussetd. Sce p. GLG snpro.

31 Sew Coanmment {1922) 31 Yae Lo J. 529; Noles (1929} G2 A. L. R. 680, {1934}
90 A, L. B Gi6; (1938 51 Hawv, 1. Rev. 931,

3. The cases are collected in Notes (1924) 31 A L, RO167, (1944) 126 A L. R,
380; 8 Wiesmore, Evioesce, § 2391,
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matter how carefully the statute is drawan, it may fail to specify somc
person conmected with the decedent who has an excellent reason for desir-
ing the doctor’s testimony. For example, in a Wisconsin case a widow
suing as a heneficiary ander an aceident insurance policy was unable to
prove that her hushand's death was accidental except by the testimony of
the physician wha attended him. The Wisconsin statute did not say that
a beneficiary could waive the privilege; the court forced the doctor te keep
silent, and the widow cecovered nothing ou the policy.® Here the privi-
lege, which is supposed to exist for the patient’s henefit, operated to defeat
one of his dearest desires. Wigmore's view that nobody except the patient
may take advantage of the privilege would have accomplished a just re-
sult in this case, Certainly a person directly antagonistic to the patient
should not profit from the privilege.®

The possibility that the patient’s death sitences the doctor is particularly
objectionable when the paticnt was murdered. It may e very important
to have'a physician disclose the physical condition of the victim during
the interval hetween the crime and the death. Sometimes a man kills a
woman to get her out of the way because she is expecting a child, and
medical testimony is necessary to establish his motive. Judges usually
obviate this difficulty by saying that criminal cases are not within the spirit
of the statute, althougll sonie courts refuse to carve ot such an excep-
tion,? Usually the desired testimony relates to the bodily condition of the
victim, but it may conceivably concern that of the accused and here the
hars have been higher.®® Suppose a marder on a dark street. A policeman
testifies that he could not recognize the killer, but that he shot at him as
he was running away and hit him in the left arm. The prosecution calls
a physician for the purpose of having him testify that one hour after the
murder the accused called at his office and was treated for a bullet-wound
in his left arm:. The accused objects on the ground that he docs not want
to disclose his ailnients to the public. It is by no micans certain on the
authorities Usat the doctor would be allowed 1o testify, and so the prisoner
might be acquitted {or inability to identify him as the murderer.”

35, Maine v. Maryiand Casualty Co., 172 Wis, 350, 178 N. W. 740 (1220} (two
judges dissenting} Note (1921) 15 A, L. R 1544,

36, Many insurance policics endeavor to avoid such difficulties by 2 clause in which
the insurcd waives the privilege i1 advance, Such a clause is usvally held valid, but it
has no effect in New York. The cases ate collected in Note (1928) 54 A L. R. 412; 1
Wicnone, Evivexce, §7a. .

37. The cases are collected in Note (1926) 45 A. L. R. 1357; 8 WiGMORE, EVIDENCE,
§ 2385,

38 See People v. Murphy, 01 N Y. 126, 4 N.E. 326 (1885),

39, A simitar but much more perplexing conflict of loyalties was presented 1o B
C. K. May of Minnesota, While Diltinger, the former Public Enemy No. 1, was fecing
from prison, he went Lo e, May ta he treated for gunshot wounds incurred during his
espape. Was Dr. May cthically bound as a physician {o preseeve Secrecy or was he wnder
4 duty as a citizen to votify the potice? In fact e neglected to inform the police of his
ministrations aud was conseymently imprisoned two years for harboring a fugitive wanted
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The Code of Evidence recantly published by the American Law Tus.
tute ¥ was originally drawn withcut any privilege for medical seerets in
court’! At the last minute lawyers from states which have the privitege
in their statutes foreed the draftsimen of e Code to insert three new
sections (§8§ 221-223) cstablishing the physician-patient privilege. Taor-
tunately, numercus Hmitations are specified which will prevent a repetition
of many of the miscarriages of juslice already deseribed above. Tt may
be argued in defense of the Code that these fimitations greatly improve
the law in states where the privilege now exists. Nevertheless, the Amert-
can Law Institute might better have adopted a complete reform. In the
first place, no matter how numerous and carefu! the limitations, some kew
situation is bound to arise where seercey ought not to be maintained ; yet
the Crxle will prevent disclosure because the driflsmen i 1942 could not
foresee this situaticn and so fatted to insert any limitation to take care of it.
Secondly, although e Code will help make the Jaw better in states which
now have the privilege, it will help make the law worse in states which
have hitherto let in the truth. The powerful influence of the American
Law Institute is likely uttimately to cause the general adoption of the Codc
in all the states, including those which now reject the doctor-patient privi-
lege. Thus truth will be curtailed in regions where it is now available
without any apparent corresponding gain of medical care. In Massachu-
setts, for instance, the doctor is now protected by the trial judge against
needless disclosures, but told to speak out when truth is important. If
Massachusetts should enact the Code of Evidence, many hours and many
doflars would be spent on the intricacies of this new privilege 2 and
sooner or later some badly needed testimony would be lost. But what
would health gain? Does anybody seri. usly believe that the M assachu-
setts General Hospital or the Boston Lying-In Hospital would suddenly
rise to new heights of excellence becau : patients could throng to them
assurcd that if they should ever get into litigation a few of their medical
secrets would occasionally be hidden from the prying curiosity of judges
and jurors?

While the law has been so soiicitous about the doctor’s duty to keep
silent on the witness-stand, it has done little to protect the patient’s medi-
cal secrcts from disclosure to the world in general. No statute requires

ander a f{ederal warrant. The Lence! commented that “collcagues in every country will
appland lis action in not betraying 2 professional teust” (1934} 226 Laxcer 1183 Naot
many laymen are likely to join m the applause.

40, See Morgan, lor. cif. supra note 9.

4. Sce Restatemust, Evibixce (Propesed Final Draft, March 16, 1942, submicted
to the Annual Meeting, May, 1942},

42, The New York doctor-paticnt statute {(Cevo, Praciice Act §352) is fwelve
lines fong, and it takes eight pages of small type just 1o swmnarize briefly the judicial
decisions interpreting these lines. Ses 3B Giunere-Briss, Covin Pracrice oF Niw Yoex
Ann. (1942) 180-87.
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the doctor to pay damages to his patient. At common taw, untruthful
statements by the doctor may constitute actionable defamation,®? but if
he tefls the truth in breach of confidence it is very doubtful whether he
incurs any contractual liability. Recovery was denied the patient in the
only case in point, Sintensei o. Swensen® A guest of a small hotel in
a2 Nebraska town consulted a doctor who diagnosed his ailment as syph-
ilis. He tald the patient of the danger of cotrnuunication and got his prom-
e to leave the hotel the next day. On that day the doctor made a pro-
fessional call on the owner of the liotel, and on finding that the patient
had not moved out he warned the owner that the pin had “a contagious
disease.” The patient was {orced to leave the hotel, and sued the doctor
for disclosing medical secrets. The Nebraska court thought that a doctor
ought to pay damages for telling the truth in breach of the confidential
relation to his paticnt, but that be should have the same right as a man
who is suegt for slander to dnsist that he acted under a duty to make the
disclosure, which was more important than the duty to keep silent. Clearly
his statutory obligation 1o tmake health reports would justify breaches of
confidence therein. Here, however, he was under no legal obligation to
dividge his patient’s disease; but the court decided that in view of the
great danger fo life resulting from silence he had a moral obligation to
speak which overrode his daty of secrecy. Consequently, the patfent lost
his case.

Much can be said for and against this result. One commentator says
that the Nebraska case “stands for the triumph of medical altruism over
fegal duty.” ** Certainly, disclosure of risks of infection is very desir-
able; but it would be wiser to require all contagious discases to be reported
to a public official, who should have power to take alt steps necessary to
protect people from the patient, whether this required publicity or his
removal to a hospital. There are obvious dangers in leaving it to every
physician to determine whether circumstances justify him in betraying
intimate confidences to the lay public. )

Legislatures aud coutts have been occupied for over a century in clos-
ing the physician’s moutlt in the very place where the truth is badly needed.
And yet the much more important obligation of his silence in private life
has hardly been considered. In the few instances where honest patients
do dread disclosure of their physical condition by a doctor, their fear is
not that the truth may some day be forced from him in court, but that
he may voluntarily spread the facts among his friends and theirs in con-
vyersation. Yet against this really dangerous possibility the statutes and
cottrts give ahnost no protection.

43, Sce Smith v. Driscoll, 94 Wash, 441, 162 Pac, 572 (1917).
44, 104 Neb, 224, 177 N. WL 831 (1920), U AL L. R, 1254, (19213 30 Yars L. I
. 289, {19200 20 Cot. L. Rev, 890, (19213 34 Hanv. L, Rev. 312, {1920} 75 J. Ax. Men,
Ass's 1207,
5. (19213 34 Hagv. L. Rev. 312, 314,




FEUERAL RULES OF EVIDENCE

Advisry Cammitiss's Nats

Tha rules contain no provision Tor 4 general phyalelan-patient priv-
flege. While many stutes have by statute created the privilege, the
sxceptions which have been found vecessary In order to obtain in-
formation required by the puhlic Intereat or to avold frund are 20 nu-
merons ay to leave lttle i any basix for the privilege. Among the
exclusiong from the mtatutory privilege, the following may he enumer.
! communications rot made for purposes of diagnonls wnd terat-
ment: commltmernt and rentoration proccedings; Insues s to wills or
stherwim between patiios clalming by succession from the patlent;
actions on Insyrance pollctes; required reports (veberea! disemwes,
gunshot wounds, child abuse); communicstions im furthersnce of
crime or frand; mental or physicsl condition put ia Iswue by patient
{personal Injory cases); malpractice sctions; and some or all erimi-
nal prosecutions. Californts, for exampie, axcepts cnses in which tbe
patient pets his condition I1n iswne, all criminai proceedlngs, will and
¢ coltests, malpractice enstn, and disciplinary proceedingn, as
cartain other situations, thus leaving virtually nothing cov.
the peiviiege. Californis Evidence Code 33 060-1007. PYor
other {llustrative atatates ses 7L Rev.Btet. 1967, ¢ §1, § 5.5; N.Y.QP.
LA § 4504; N.O.Gen.Sint1953, § 8-53. Morcover, the possibility of
compeliing gratoitous disclosure by the physician is foreciossd by Ms
sianding to the guestion of relevaney. Soe Note cn “Oftielal

* Privilags following Rule 500, infra.

B
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Whik
privilegs, 1t had Indicated & dispepition to recognise & payeho-
therapist-patient privilege; Note, Confidentinl Communiestions to &
t A New Testimoenial Privilege, 7 Nw.U.L.Rev, 384
(1903), wiwa Jegitiaiuren hagan woving into the flekd.
The cass for the peivilege in convincingly stated Jn Report No. 45,
Group for the Advancement of Psychiatry 93 (1080):

* upmong physieians, the peychistrist har a special need to maintaln

confidentiality. His eapacity to help his patienis s completely do-
pmdent wpon thelr willingness and abllity to talk froely. Thls
“umlrmwemnmmmmm
sbls to sssure Ms paiients of confidentinlity acd, indeed, privilegod
communieatiod, Where thore may be exceptions to this gogeral
. . there ls wide agrecment that confidentiality in &
non for sucosmafu! prychistric treatment. The relaiionsbip
mii be likened to that of the priest-penitent or the lawyerell-
Puychistrista not only explore the vecy depthe of thelr patients’
bt their unconselous feelinge and nttitudes ns well. Ther
effuctivouesa necessitatex golng beyond n pAtiont's Awarenoss
, ovder to 40 this, It must be posuible to communionte freely.
A threat to secrecy blocks succesaful treatment.” ‘

mich mors vxtesded cxposition of tho cuwe for the privilege Is
made in Slovenko, Magchiatry uml a Becond Look at the Medical
Privisege, 6 Wayne Lu3tev, 375, 184 (1900), quoted extenxively In the
careful Teotutive Neecommendation und Ntudy Relating to tha Unl
form MNules of Evidence (Articie V. Privileges), Cal.Law liev. Cotam'n,
417 (1984). The copeluniun in reached that Wigmore's four mdtﬂm:
meeded to justity the exlstenes of m privilege are amply satiefled.

Musteative ntatales ure Cal.Evidenee Codu §§ 1010-1088; Ge.Code
§ AR-4187(1001 Bupp.); Conn.Gienitat., § D2-146a (1008 Hupp.): L
Hev. St 1907, ¢ 31, 4 5.2,
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